there is a strong inference that Mr. Connor did not believe he had an
absolute right to be in the area with Mr. Wise since he heeded Mr. Omear's
admonition to leave and did so immediately. Mr. Connor's purported
comment "you canft get ma", was in obvious reference to the fact that
Mr. Connor was carrying a saw which had been requested by Mr. Omear
and supports a further inference that Mr. Connor believed he had a
legitimate excuse for being in the area.  Once the saw was delivered,
he immediately withdrew.

In this case the conditions or practices which led to the posting
of the danger board by Mr. Omear were initially discovered by Mr. Wise
and the shift foreman during a routine safety run of the section.  Once
those conditions were called to the attention of management, Mr, Omear
agreed, albeit after some debate, that the area should be closed and
corrective action taken.  Mr. Omear posted the area and proceeded to
attend to the conditions by seeing to it that work began to correct the
conditions in question,  Mr. Omear was at the scene supervising and
directing the work, and Mr. Wise conceded that the corrective action being
taken by Mr. Omear was correct and proper.  As a matter of fact, once
the area was posted, Mr. Wise left the area to continue with his inspection
rounds and was gone for several hours before returning, and while he was
gone, work to abate the conditions progressed under the supervision
of Mr. Omear, apparently without incident.  At this point in time, mine
management was directly responsible for the area and work being conducted
there and had a legitimate right to direct the workforce. As a matter
of fact, the primary obligation to correct any hazardous conditions in a
mine lies with the operator.  It is the operator who is faced with a
mine closure or civil penalty assessments for noncompliance, not the union.
It seems to me that once the hazardous conditions are called to management's
attention, and since the compliance obligation lies with the operator,
he should be permitted to go about his abatement business in an orderly and
reasonable manner.  Of course, should the operator refuse to correct the
conditions, then the union has ample recourse to insure compliance.

On the facts of this case, it seems clear to me that Mr. Wise performed
all of his duties as committeeman without interference from mine management.
Once he discovered the conditions which he believed needed attention,
management put the wheels in motion to insure that the conditions were
corrected.  Since management had the responsibility for correcting the
conditions, I believe that management has the right to dictate the terms
under which those corrections will be made.  Here, Mr. Wise concedes
that Mr, Omear was taking the appropriate corrective action.  Had Mr, Wise
had any question about this, I would assume that he would have attempted
to remain in the area to supervise the work, rather than leaving for several
hours to inspect other mine areas.  Further, although Mr. Wise indicated
that he had crossed beyond danger signs in the past, on cross-examination
he conceded that he has also observed and respected such signs for fear
that he might expose himself to hazards which may have been present
in those areas.  By the same token, I believe that he should also
respect the right of mine management to protect him from those hazards,
thereby reducing its liability in the event he were injured or killed while
venturing into such areas without prior knowledge or approval.
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